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PART  811— TAX  EXEMPTION  OF  OB¬ 
LIGATIONS  OF  PUBLIC  HOUSING 
AGENCIES  AND  RELATED  AMEND¬ 
MENTS 

Final  Rule 

AGENCY:  Department  of  Housing 
and  Urban  Development. 

ACTION:  Final  rule. 

SUMMARY:  The  August  3.  1977  final 
rule  (24  CFR  Part  811,  Subpart  A) 
with  respect  to  tax-exempt  obligations 
issued  to  finance  Section  8  projects  is 
being  amended  for  the  purpose  of  pro¬ 
viding  low -income  housing  at  the 
lowest  possible  costs  and  rents  consist¬ 
ent  with  expeditious  processing.  The 
revision  is  intended: 

(1)  To  clarify  the  required  relation¬ 
ship  between  the  parent  entity  FHA 
and  the  agency  or  instrumentality 
PHA; 

(2)  To  provide  guidelines  for  approv¬ 
ing  the  amount  of  the  obligations  and 
t  he  interest  rate;  and 

(3)  To  clarify  and  strengthen  other 
requirements. 

EFFECTIVE  DATE:  April  5,  1979. 
These  regulations  are  effective  with 
respect  to  projects  for  which  the  Sec¬ 
tion  8  notification  of  selection  of  the 
preliminary  proposal  is  issued  on  or 
after  the  effective  date  of  these  regu¬ 
lations;  however,  upon  the  owner’s  re¬ 
quest,  HUD  field  offices  may  process 
proposals  for  which  the  notification  of 
selection  was  issued  prior  to  such  ef¬ 
fective  date  in  accordance  with  these 
regulations  provided  that  there  is  full 
compliance  with  the  amended  regula¬ 
tions  and  related  instr  uctions. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Michael  Smilow,  Acting  Director, 
Bond  Financed  Division,  Depart¬ 
ment  of  Housing  and  Urban  Devel¬ 
opment,  Washington,  D.C.  20410, 
202-755-5945  (not  a  toll  free 
number). 

SUPPLEMENTARY  INFORMATION: 
The  Department  gave  notice  on  July 
14,  1978,  at  43  FR  30498,  proposing  to 
amend  Title  24  of  the  Code  cf  Federal 
Regulations  by  revising  Subpart  A  of 
Part  811.  The  comment  period  closed 
August  16,  1978.  The  Department  re¬ 
ceived  approximately  80  comments 
from  private  parties  and  offices  within 


the  Department.  All  comments,  in¬ 
cluding  those  received  after  the  dead¬ 
line,  were  considered  and  significant 
changes  were  made  as  a  result  of  the 
comments.  The  discussion  below  ex¬ 
plains  the  reasons  why  certain 
changes  were  made  and  why  some  rec¬ 
ommendations  were  not  adopted. 

A  major  criticism  of  the  proposed 
regulations  was  based  on  Section  817 
of  the  HCD  Act  of  1974  and  Section 
8(e)(3)  of  the  U.S.  Housing  Act  of 
1937.  These  provisions  state  that  as¬ 
sistance  shall  not  be  withheld  or  made 
subject  to  conditions  or  preferences  by 
reason  of  the  tax-exempt  status  of  the 
obligations  issued  to  provide  financing 
for  a  project,  except  where  otherwise 
expressly  provided  or  authorized  by 
law.  Commentors  pointed  out  that  a 
number  of  the  changes  proposed  in 
the  July  14,  1978  proposed  rule,  as 
compared  to  the  August  3,  1977  final 
rule,  were  Section  8  program  matters 
that  should  not  be  imposed  only  on 
Section  8  projects  financed  with  tax- 
exempt  obligations. 

The  Department  recognized  this 
during  the  drafting  of  the  proposed 
regulations,  and  has  been  working  on 
a  general  redrafting  of  the  Section  8 
program  regulations  (24  CFR  Parts 
880,  881  and  883),  These  requirements 
were  included  in  the  July  14,  1978  pub¬ 
lication  for  purposes  of  inviting  public 
comment  because  it  was  the  Depart¬ 
ment’s  intention  to  consider  their  in¬ 
clusion  to  the  extent  appropriate  in 
the  Section  8  program  regulations.  We 
have  now  deleted  from  this  subpart 
those  requirements  that  are  Section  8 
program  matters  not  directly  related 
to  tax-exempt  financing.  Among  the 
items  deleted  are:  profit  restrictions 
and  control  of  project  revenues;  oper¬ 
ating  deficit  escrows;  HUD  reviews  of 
plans  and  specifications;  restrictions 
on  term  of  contract;  and  changes  in 
FHA  processing.  To  the  extent  consid¬ 
ered  appropriate,  these  will  be  includ¬ 
ed  in  the  amended  Section  8  program 
regulations  and  will  then  apply  to  all 
projects  subject  to  this  Subpart,  since 
all  such  projects  are  subject  to  the  ap¬ 
plicable  Section  8  regulations. 

We  have  retained  requirements  di¬ 
rectly  related  to  tax-exempt  financing 
that  provide  what  we  believe  are  nec¬ 
essary  controls  over  the  use  of  the 
Federal  subsidy  that  is  provided  by 
tax-exempt  financing.  These  require¬ 
ments  are  not  new,  since,  with  a  few 
exceptions,  they  were  included  in  the 
August  3,  1977  final  rule.  The  Subpart 
now  provides  guidelines  to  HUD  field 
offices  as  to  how  they  are  to  deter¬ 
mine  development  cost,  cost  of  issu¬ 
ance,  servicing  fee  and  yield  (“interest 
rate”  previously).  Other  provisions  are 
restatements  and  clarifications  of 
what  was  previously  required  by  Part 
811  or  the  applicable  Section  8  pro¬ 
gram  regulations  for  all  tax-exempt  fi¬ 


nancing.  The  provisions  that  were  not 
included  in  the  August  3,  1977  final 
rule,  such  as  the  PHA  as  contract  ad¬ 
ministrator,  verification  of  estimates 
at  completion  and  inspections  during 
construction,  were  included  in  the  pro¬ 
posed  rule  and  are  directly  related  to 
this  method  of  financing. 

We  have  included  a  specific  refer¬ 
ence  (§  811.101(d))  to  the  waiver  au¬ 
thority,  provided  in  24  CFR  Part  899, 
that  may  be  exercised  by  the  Assistant 
Secretary  for  Housing  where  good 
cause  for  an  exception  can  be  shown. 
The  regulations  impose  limits  that 
may  be  inappropriate  for  a  particular 
project,  and  where  it  can  be  shown 
that  an  exception  will  serve  the  over¬ 
all  objective  of  a  successful  project 
within  reasonable  cost  limits,  a  request 
for  waiver  will  be  considered.  Such  re¬ 
quests  should  be  addressed  to  the  field 
office  with  the  appropriate  documen¬ 
tation. 

A  discussion  of  the  major  changes 
from  the  proposed  rule  is  set  forth 
below. 

1.  Changes  in  Definitions  (§811.102). 
Ancillary  cost  of  servicing  and  ex¬ 
penses  of  issuing  were  changed  to  serv¬ 
icing  fee  and  cost  of  issuance;  defini¬ 
tions  of  capitalized  interest  during 
construction,  debt  service  reserve,  obli¬ 
gations  and  yield  have  been  added. 
Yield  was  substituted  for  interest  rate. 
The  definition  of  yield  is  in  accord¬ 
ance  with  the  true  interest  cost 
method.  References  to  the  Annual 
Contributions  Contract,  Agreement  to 
Enter  Into  Housing  Assistance  Pay¬ 
ments  Contract  and  Housing  Assist¬ 
ance  Payments  Contract  were  inserted 
to  make  it  clear  that  each  of  these 
contracts  will  be  amended  to  incorpo¬ 
rate  provisions  in  accordance  with  this 
Subpart. 

2.  The  definition  of  expenses  of  issu¬ 
ing  in  the  proposed  rule  has  been 
changed  by  deleting  “underwriter/ 
issuer  fees”  and  the  requirement  that 
any  return  from  a  discount  or  premi¬ 
um  is  to  be  included  in  such  expenses. 
There  were  numerous  objections  to 
this  attempt  to  regulate  this  aspect  of 
the  financing  and  we  have  decided  it  is 
unnecessary  to  protect  the  govern¬ 
ment’s  interest  in  view  of  the  restric¬ 
tions  on  yield  incorporated  in  this 
final  rule.  We  have  included  a  require¬ 
ment  that  the  financing  agency  report 
the  terms  and  conditions  of  any  resale 
occurring  within  60  days  of  the  date  of 
issuance  (§  811.109(b)). 

3.  Section  811.103(a)  includes  two 
provisions  previously  included  in  the 
definitions.  The  requirement  that  all 
units  be  Section  8  contract  units  has 
been  retained  to  assure  that  the  subsi¬ 
dy  provided  in  the  form  of  tax  exemp¬ 
tion  results  in  units  available  to  low- 
income  families.  Commercial  space  has 
been  permitted  within  stated  limits 
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where  it  is  a  necessary  appurtenance 
to  the  project. 

4.  Section  811.103(b)  requires  that  a 
public  entity  PHA  either  own  the  proj¬ 
ect  or  agree  to  administer  the  contract 
pursuant  to  an  ACC  with  HUD.  Be¬ 
cause  the  public  entity  PHA  has  the 
major  responsibility  for  initiating  a 
Part  811  financing  (either  by  issuing 
the  obligations  itself  or  by  establish¬ 
ing  the  relationship  that  permits  the 
agency  or  instrumentality  PHA  to 
issue  such  obligations),  the  Depart¬ 
ment  expects  that  the  public  entity 
PHA  will  accept  a  continuing  responsi¬ 
bility  for  assuring  that  the  project 
continues  to  be  operated  in  compli¬ 
ance  with  the  contract.  Section 
811.103(b),  as  amended  to  provide  a 
more  detailed  explanation,  requires 
the  public  entity,  PITA,  if  it  does  not 
own  the  project,  to  agree  to  administer 
the  contract  pursuant  to  an  ACC  with 
HUD  and  to  agree  that  in  the  event 
there  is  a  default  under  the  contract, 
to  pursue  available  remedies  to 
achieve  compliance  with  the  contract, 
including  operation  and  possession  of 
the  project.  If  the  field  office  finds 
that  the  PHA  does  not  have  the  capac¬ 
ity  to  perform  these  functions,  the  As¬ 
sistant  Secretary  for  Horsing  may  ap¬ 
prove  alternative  contractual  arrange¬ 
ments  for  performing  these  functions. 
We  believe  that  this  provides  for  the 
assumption  by  the  public  entity  PHA 
of  appropriate  responsibility  while  al¬ 
lowing  necessary  flexibility  in  IIUD  to 
permit  alternative  methods  of  accom¬ 
plishing  the  same  goals  where  this  is 
shown  to  be  necessary. 

5.  The  requirement  that  the  counsel 
for  the  PHA  be  "acceptable  to  the 
field  office”  has  been  deleted  from 
§§  811.104  and  811.105.  HUD  field 
office  counsel  will  be  instructed  to  re¬ 
quire  that  tlmse  opinions  address  all 
necessary  points,  but  that,  field  coun¬ 
sel  must  independently  conclude  that 
all  requirements  under  this  Subpart 
have  been  met.  A  corresponding 
change  was  made  in  §  81 1.107(a)(4) 
with  regard  to  the  legal  opinions  re¬ 
quired  with  regard  to  the  legality  of 
the  financing  documents. 

6.  There  were  objections  to  the  re¬ 
quirements  in  §5811.104  and  811.105 
that  the  PHA  have  at  the  time  of  its 
application  the  administrative  capabil¬ 
ity  to  perform  its  responsibilities.  This 
language  has  been  changed  to  require 
that  the  applicant  "has  or  will  have” 
the  capability.  This  showing  could  be 
made  by  submitting  a  staffing  plan 
demonstrating  that  the  PHA  will  be 
adequately  staffed  for  the  particular 
functions  it  proposes  to  assume. 
Where  the  entity's  functions  are  limit¬ 
ed  to  assisting  in  financing  a  project, 
the  capability  could  be  similarly  limit¬ 
ed. 

7.  The  restriction  to  a  30  year  term 
for  the  contract  for  elderly  projects 
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has  been  deleted  since  it  is  a  Section  8 
program  matter.  The  term  of  the  con¬ 
tract  for  FHA-insured  projects  will  be 
for  a  maximum  of  20  years  in  accord¬ 
ance  with  previously  published 
instructions  from  the  Assistant  Secre¬ 
tary  for  Housing;  it  has  been  deleted 
from  this  Subpart  as  unnecessary. 

8.  The  term  of  the  contract  is  to  be 
for  the  total  number  of  years  ap¬ 
proved  by  the  field  office  rather  than 
the  5  year  term  with  an  option  to 
renew  permitted  by  the  Section  8  pro¬ 
gram  regulations.  In  addition  to  sus¬ 
pension  or  termination  of  the  subsidy, 
the  default  provisions  of  the  contract 
will  explicitly  provide  that  HUD  and 
the  PHA  may  apply  to  a  court  for  spe¬ 
cific  performance  of  the  contract  or 
may  pursue  other  remedies  to  obtain 
correction  of  any  default,  The  field 
office  will  notify  the  trustee  of  a  de¬ 
fault  and  provide  an  opportunity  for 
the  trustee  to  correct  the  problem 
before  action  is  taken  to  suspend  or 
terminate  assistance. 

9.  Section  811.108  of  the  proposed 
rule  would  have  changed  requirements 
for  FHA-insured  projects.  This  is  inap¬ 
propriate  for  this  Subpart.  According¬ 
ly,  we  have  deleted:  (a)  The  calcula¬ 
tion  of  project  net  income 
(§  811.108(a)(1));  (b)  the  increased  ex¬ 
penses  of  issuing  that  can  be  included 
in  the  FHA-insured  mortgage  beyond 
the  usual  3V6%  (§  811.108(a)(2));  and 
(c)  the  operating  deficit  escrow 
(§  811.108(a)(4)).  An  explicit  reference 
to  the  percentage  amount  (currently 
3l/2%)  that  may  be  included  in  the 
FKA-insured  mortgage  for  the  cost  of 
issuance  has'  been  added.  We  believe 
that  most  FHA-insured  projects  can 
work  within  this  iimit.  Additional  cost 
of  issuance  or  capitalized  interest 
during  construction  on  escrowed  per¬ 
manent  obligations  may  not  be  includ¬ 
ed  in  the  mortgage  or  in  the  obliga¬ 
tions  for  an  FHA-insured  project. 

10.  We  have  continued  to  restrict  to 
six  months  the  debt  service  reserve  for 
FHA-insured  projects.  The  reserve  will 
be  used  to  protect  the  bondholders 
against  loss  during  the  time  period 
from  default  by  the  owner  under  the 
mortgage  until  payment  of  the  insur¬ 
ance  claim.  A  six  month  reserve 
should  be  adequate  for  this  purpose. 

11.  Several  changes  were  made  in 
the  wording  of  §  811.108(b),  with  re¬ 
spect  to  non-FHA-insured  projects,  to 
clarify  the  meaning  and  to  permit 
greater  flexibility.  The  allowance  for 
vacancies  will  be  determined  by  the 
field  office,  based  on  a  judgment  of 
actual  anticipated  vacancies.  The  per¬ 
centage  limits  on  the  cost  of  issuance 
were  revised  slightly  in  response  to 
comments  and  to  exclude  any  under¬ 
writer/issuer  fee. 

12.  Sections  811.103(a)(3)  and 
811.108(b)(4)  were  added  to  explain 
how  the  interest  rate  on  the  mortgage 
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is  related  to  the  required  debt  service 
payments  on  the  obligations.  The  pro¬ 
cedure  is  different  for  FHA-insured 
and  non-FHA-insured  projects  because 
of  the  different  treatment  of  the  debt 
service  reserve  for  these  two  types  of 
projects. 

13.  Section  811.108(b)(1)  limits  the 
amount  of  the  obligations,  except  for 
the  debt  service  reserve  and  discount, 
if  any,  to  an  amount  set  by  capitaliza¬ 
tion  of  project  net  income  at  the  pro¬ 
jected  debt  service  rate,  adjusted  to 
provide  for  the  servicing  fee,  and 
§  811.108(b)(2)(iii)  limits  development 
cost  to  an  amount  determined  to  be 
reasonable  by  the  field  office.  The 
field  office  will  review  and  approve  de¬ 
velopment  cost  based  on  the  itemized 
list  of  costs,  rents  and  expenses  sub¬ 
mitted  by  the  owner  as  part  of  the 
final  proposal,  using  the.  FHA  Form 
2013,  which  is  in  part  already  required 
by  the  applicable  Section  8  program 
regulations.  The  fieid  office  will  not 
conduct  a  full  review  based  on  cost  es¬ 
timates,  as  is  done  for  FHA-insured 
projects,  but  will  examine  the  owner’s 
estimates  to  determine  if  they  are  rea¬ 
sonably  related  to  the  costs  of  similar 
projects  in  the  area. 

14.  Section  811.109  uses  the  term 
yield  as  the  basis  for  determining  the 
obligations  are  sold  by  the  issuer 
within  the  limitations  of  this  Subpart. 
The  ceiling  based  on  the  Tandem  Plan 
which  was  in  the  proposed  rule  has 
been  deleted. 

15.  There  were  objections  to  the  re¬ 
quirement  in  §811.109  that  there  be 
either  competitive  bidding  or  a  yield 
related  to  a  stated  number  of  basis 
points  above  the  Bond  Buyer  20  Bond 
Index.  Competitive  bidding  is  one 
option.  It  is  not  required  but  is  availa¬ 
ble  as  an  alternative.  We  have  retained 
the  general  scheme  of  relating  yield  to 
the  20  Bond  Index;  comments  did  not 
suggest  any  better  way  to  relate  yield 
to  an  established  nationally  known 
statement  of  market  yields.  Criticism 
was  directed  more  at  the  basis  point 
differentials.  We  believe  that  adminis¬ 
trative  necessity  requires  us  to  relate 
the  decisions  made  by  field  offices  to  a 
known  standard.  However,  to  increase 
flexibility  in  applying  this  standard, 
the  basis  point  differentials  will  be  set 
quarterly  or  more  frequently  by  the 
Assistant  Secretary  for  Housing.  This 
will  permit  adjustments  as  needed  to 
reflect  market  conditions  while  provid¬ 
ing  the  field  office  with  a  clear  stand¬ 
ard  of  what  is  acceptable. 

16.  Section  811.110(b)(2)  limits  the 
interest  rate  on  tax-exempt  interim  fi¬ 
nancing  to  what  the  field  office  deter¬ 
mines  to  be  reasonable  within  a  maxi¬ 
mum  set  quarterly  or  more  frequently 
by  the  Assistant  Secretary  for  Hous¬ 
ing.  This  is  consistent  with  the  limita¬ 
tion  for  permanent  financing  and 
should  be  more  easily  administered 
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than  the  Treasury  rate  in  the  pro¬ 
posed  rule.  Where  there  is  an  escrow 
of  the  interim  obligation,  investment 
income  which  is  realized  because  of 
the  tax-exempt  status  of  the  funds  is 
to  be  used  to  reduce  development  cost. 

17.  Section  811.111  of  the  proposed 
rule  provided  for  HUD  review  of  plans 
and  specifications.  This  is  a  Section  8 
program  matter  and  has  been  deleted. 

18.  Section  811.113  now  includes  the 
provisions  of  §  811.112(b)  of  the  pro¬ 
posed  rule  which  established  the  certi¬ 
fications  required  from  a  financing 
agency.  These  are  now  combined  with 
the  cost  statements  required  at  com¬ 
pletion  of  the  project.  Since  either  a 
reduction  in  interest  costs  or  in  princi¬ 
pal  amount  may  require  a  reduction  of 
the  approved  contract  rents,  this  rear¬ 
rangement  permits  the  determination 
of  appropriate  reductions,  if  any,  to 
occur  once  at  completion  of  construc¬ 
tion. 

19.  Since  we  have  provided,  for  non- 
FH  A -insured  projects,  an  expedited 
means  of  initially  determining  the 
amount  of  the  obligations,  which  in¬ 
cludes  amounts  for  development  cost 
and  cost  of  issuance,  a  check  on  the 
accuracy  of  these  estimates  and  an  as¬ 
surance  that  they  have  been  expended 
for  these  purposes  is  necessary.  The 
regulations  do  not  impose  either  the 
full  scale  cost  estimates  or  the  cost 
certification  required  of  FIIA-insured 
projects.  We  believe  the  Government’s 
interest  in  the  best  use  of  both  the 
Section  8  subsidy  and  the  tax  exemp¬ 
tion  is  adequately  protected  by  a  sim¬ 
pler  and  quicker  procedure  that  pro¬ 
vides  a  reasonable  assurance  that  the 
amounts  represented  to  HUD,  as  the 
estimated  costs  of  the  project,  have 
been  expended  for  that  purpose.  The 
regulations  have  been  amended  to 
make  it  clear  that  what  is  required  is  a 
certified  statement  from  the  financing 
agency  and  a  certified  statement,  au¬ 
dited  by  an  independent  public  ac¬ 
countant,  from  the  owner  as  to  their 
actual  expenditures.  The  standard  of 
review  stated  in  §  811.113(d)  is  that 
used  in  HUD  review  of  certifications 
by  state  agencies  under  24  CFR  Part 
883.  We  believe  this  standard  will 
permit  prompt  execution  of  the  con¬ 
tract  while  affording  the  Department 
the  required  degree  of  protection 
against  abuses. 

20.  Section  811.114  and  811.115  of 
the  proposed  rule  included  detailed 
provisions  for  the  use  of  project  rev¬ 
enues.  These  have  been  deleted  be¬ 
cause  they  are  FK  A  or  Section  8  pro¬ 
gram  matters.  The  deleted  items  in¬ 
clude:  ( 1 )  The  restriction  to  non-profit 
and  limited  dividend  owners 
(§§  811.114(a)  and  811.115(c)(3));  (2) 
the  prohibition  of  a  gross  revenue 
pledge  for  FHA-insured  projects 
§  811.114(b));  (3)  the  provision  with 
regard  to  use  of  project  revenues  for 


non-FHA-insured  projects  (§811.115 
(c));  and  (4)  the  requirement  for  an 
audit  of  the  owner  (§  811.115(d)). 
Other  provisions  of  §§811.114  and 
811.115  have  been  incorporated  into  a 
single  §  811.114. 

21.  Section  811.114(b)  explains  the 
required  treatment  of  reserves  and  ac¬ 
counts  for  (a)  “all  project  require¬ 
ments”  and  (b)  “all  required  payments 
to  the  holders  of  the  obligations.” 
Excess  funds  in  any  of  the  accounts  in 
the  second  category  are  not  to  be  dis¬ 
bursed  to  the  owner  or  financing 
agency  and  are  therefore  to  be  added 
to  the  debt  sendee  reserve.  Since  ac¬ 
counts  in  the  first  category  are  not 
funded  from  the  obligations  or  re¬ 
quired  debt  service  payments,  but 
rather  from  project  revenues,  there  is 
no  similar  restriction. 

22.  Section  811.114(c)  combines 
§  811.115(g)  and  (h)  of  the  proposed 
rule. 

23.  Section  811.115(c)  reverses  the 
policy  stated  in  the  proposed  rule 
(§  811.1 16(e))  to  permit  state  agencies 
to  use  the  special  procedures  provided 
in  Part  883  in  requesting  tax  exemp¬ 
tion  under  this  subpart.  They  will  be 
required  to  submit  the  additional  cer¬ 
tifications  required  by  this  subpart. 

A  finding  of  inapplicability  regard¬ 
ing  the  National  Environmental  Policy 
Act  of  1969  has  been  made  in  accord¬ 
ance  with  HUD  procedures.  A  copy  of 
this  finding  of  inapplicability  will  be 
available  for  public  inspection  during 
regular  business  hours  at  the  Office  of 
the  Rules  Docket  Clerk,  Office  of  the 
General  Counsel,  Room  5218,  Depart¬ 
ment  of  Housing  and  Urban  Develop¬ 
ment,  451  Seventh  Street,  SW„  Wash¬ 
ington,  D.C. 20410. 

Accordingly,  24  CFR  Part  811  is 
amended  as  follows: 

Subpart  A  is  revised  in  its  entirety, 
including  the  title  of  the  subpart 
heading,  to  read  as  follows: 

PART  311— TAX  EXEMPTION  OF  OB¬ 
LIGATIONS  OF  PUBLIC  HOUSING 
AGENCIES  AND  RELATED  AMEND¬ 
MENTS 

fubport  A — Tex  Exemption,  Under  Section 
11(b)  of  the  Act,  of  OtHgctions  Issued  by 
Public  Housing  Agencies  to  Finance  Section  8 
Projects. 

Sec. 

811.101  Purpose  and  scope. 

811.102  Definitions. 

811.103  General. 

811.104  Approval  of  Public  Housing 
Agency  (other  than  Agency  or  Instru¬ 
mentality  PHAS). 

811.105  Approval  of  Agency  or  Instrumen¬ 
tality  PHA. 

811.106  Term  of  Permanent  obligations 
and  contract. 

811.107  Financing  documents  and  data. 


Sec. 

811.108  Amount  of  permanent  obligations, 
debt  service  reserve  and  mortgage  debt 
service. 

81 1.109  Yield  and  servicing  fees. 

811.110  Interim  financing. 

811.111  Construction  inspections. 

811.112  Issuance  of  permanent  obligations 
and  escrow. 

811.113  Execution  of  cont  ract. 

811  114  Trust  indenture  provisions. 

811.115  Other  requirements. 

811.116  Approval  of  obligations  as  tax- 
exempt. 

811.117  Applicability  to  tax  exemption 
other  than  under  Section  11(b). 

Authority:  Sec.  7(d),  Dept,  of  HUD  Act 
(42  U.S.C.  3535(d));  secs.  3(6),  5(b),  8.  11(b) 
of  the  United  States  Housing  Act  of  1937 
(42  U.S.C.  1437a,  1437c,  1437f,  and  1437). 

Subpart  A— Tax  Exemption,  Under 
Section  11(b)  of  the  Act,  of  Obli¬ 
gations  Issued  by  Public  Housing 
Agencies  to  Finance  Section  8 
Projects 

§  811.101  Purpose  and  scope. 

(a)  Section  11(b)  of  the  Act  provides 
that:  “Except  as  provided  in  section 
5(g),  obligations,  including  interest 
thereon,  issued  by  public  housing 
agencies  in  connection  with  low- 
income  housing  projects  shall  be 
exempt  from  all  taxation  now  or  here¬ 
after  imposed  by  the  United  States 
whether  paid  by  such  agencies  or  by 
the  Secretary.  The  income  derived  by 
such  agencies  from  such  projects  shall 
be  exempt  from  all  taxation  now  or 
hereafter  imposed  by  the  United 
States.” 

(b)  The  purpose  of  this  subpart  is  to 
provide  a  basis  for  determining  tax  ex¬ 
emption  of  obligations  issued  by  public 
housing  agencies  pursuant  to  Section 
11(b)  or  the  United  States  Housing 
Act  of  1937  for  Section  8  new  construc¬ 
tion  or  substantial  rehabilitation  pro¬ 
jects  (24  CFR  Parts  880,  881  and  883). 

(c)  This  subpart  does  not  apply  to 
tax  exemption  pursuant  to  Section 
11(b)  for  low-income  housing  projects 
developed  pursuant  to  24  CFR  Parts 
805  and  841. 

(d)  Where  good  cause,  supported  by 
documentation  of  the  pertinent  facts 
and  grounds,  is  shown,  provisions  of 
this  subpart,  subject  to  statutory  limi¬ 
tations,  may  be  waived  pursuant  to  24 
CFR  Part  899. 

§81)102  Definitions. 

(a)  Act.  The  United  States  Housing 
Act  of  1937  (42  U.S.C.  1437,  et.  seq). 

(b)  Agency  or  Instrumentality  PHA. 
A  not-for-profit  private  or  public  orga¬ 
nization  that  is  authorized  to  engage 
in  or  assist  in  the  development  or  op¬ 
eration  of  low-income  housing  and 
that  has  the  relationship  to  a  parent 
entity  PHA  required  by  this  subpart. 

(c)  Agreement  An  Agreement  to 
Enter  Into  Housing  Assistance  Pay- 
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merits  Contract  as  defined  in  the  ap¬ 
plicable  Section  8  regulations.  The 
form  of  agreement  for  projects  fi¬ 
nanced  with  tax-exempt  obligations 
shall  be  amended  in  accordance  with 
this  subpart. 

(d)  Annual  Contributions  Contract 
(ACC).  An  Annual  Contributions  Con¬ 
tract  as  defined  in  the  applicable  Sec¬ 
tion  8  regulations.  The  form  of  ACC 
for  projects  financed  with  tax-exempt 
obligations  shall  be  amended  in  ac¬ 
cordance  with  this  subpart. 

(e)  Applicable  Section  8  Regulations. 
The  provisions  of  24  CFR  Parts  830. 
831,  or  883  that  apply  to  the  project. 

(f)  Capitalized  Interest  During  Con¬ 
struction.  The  amount  necessary  for 
debt  service  payments  on  the  perma¬ 
nent  obligations,  less  anticipated  in¬ 
vestment  income,  during  the  anticipat¬ 
ed  escrow  period. 

(g)  Contract  A  Housing  Assistance 
Payments  Contract  as  defined  in  the 
applicable  Section  8  regulations.  The 
form  of  contract  for  projects  financed 
with  tax-exempt  obligations  shall  be 
amended  in  accordance  with  this  sub¬ 
part. 

(h)  Cost  of  Issuance.  Ordinary,  nec¬ 
essary,  and  reasonable  costs  in  connec¬ 
tion  with  the  issuance  of  obligations. 
These  costs  shall  include  attorney 
fees,  rating  agency  fees,  trustee  fees, 
printing  costs,  bond  counsel  fees,  feasi¬ 
bility  studies  (for  non-FIIA-insured 
projects  only),  consultant  fees  and 
other  fees  or  expenses  approved  by 
HUD. 

(i)  Debt  Service  Reserve.  A  fund 
maintained  by  the  trustee  as  a  supple¬ 
mental  source  of  money  for  the  pay¬ 
ment  of  debt  service  on  the  obliga¬ 
tions. 

(j)  Development  Cost.  Ordinary,  nec¬ 
essary.  and  reasonable  costs  for  plan¬ 
ning,  land  acquisition,  demolition,  con¬ 
struction  or  rehabilitation,  equipment, 
and  other  items  necessary  for  the  de¬ 
velopment  or  acquisition  of  a  low- 
income  housing  project,  costs  of  the 
interim  financing  and  inspections. 

(k)  Financing  Agency.  The  PHA 
(parent  entity  PHA  or  agency  or  in¬ 
strumentality  PHA)  that  issues  the 
tax-exempt  obligations  for  financing 
of  the  project. 

(l)  HUD.  The  Department  of  Hous¬ 
ing  and  Urban  Development. 

(m)  Low-income  Housing  Project. 
Housing  for  families  and  persons  of 
lower  income  developed,  acquired  or 
assisted  by  a  PHA  under  Section  8  of 
the  Act  and  the  improvement  of  any 
such  housing. 

(n)  Obligations.  Bonds,  notes  or 
other  evidence  of  indebtedness  that 
are  issued  to  provide  interim  or  perma¬ 
nent  financing  of  a  low-income  hous- 
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ing  project.  Pursuant  to  Section  319(b) 
of  the  Housing  and  Community  Devel¬ 
opment  Act  of  1974,  the  term  obliga¬ 
tions  shall  not  include  any  obligation 
secured  by  a  mortgage  insured  under 
Section  221(d)(3)  of  the  National 
Housing  Act  and  issued  by  a  public 
agency  as  mortgagor  in  connection 
with  the  financing  of  a  project  assist¬ 
ed  under  Section  8  of  the  Act.  This  ex¬ 
clusion  does  not  apply  to  a  public 
agency  as  mortgagee. 

(o)  Owner.  An  owner  as  defined  in 
the  applicable  Section  8  regulations. 

(p)  Parent  Entity  PHA.  Any  state, 
county,  municipality  or  other  govern¬ 
mental  entity  or  public  body  that  is 
authorized  to  engage  in  or  assist  in  the 
development  or  operation  of  low- 
income  housing  and  that  has  the  rela¬ 
tionship  to  an  agency  or  instrumental¬ 
ity  PHA  required  by  this  subpart. 

(q)  Public  Housing  Agency  (PHA). 
Any  state,  county,  municipality,  or 
other  government  entity  or  public 
body  (or  agency  or  instrumentality 
thereof)  that  is  authorized  to  engage 
in  or  assist  in  the  development  or  op¬ 
eration  of  low-income  housing. 

(r)  Servicing  Fees.  The  annual  costs 
of  servicing  the  obligations  (including 
any  debt  service  reserve),  including 
trustee  fees,  mortgage  servicing  fees, 
PHA  expenses  in  connection  with 
annual  reviews,  maintenance  of  books 
and  accounts,  audit  expenses,  agent 
fees  and  other  costs  of  servicing  the 
obligations. 

(s)  Trust  Indenture.  A  contract  set¬ 
ting  forth  the  rights  and  obligations  of 
the  issuer,  bondholders,  owner  and 
trustee  in  connection  with  the  tax- 
exempt  obligations.  The  trust  inden¬ 
ture  may  also  include  provisions  re¬ 
garding  the  loan  to  the  owner  or  these 
may  be  set  forth  in  a  separate  mort¬ 
gage. 

(t)  Trustee.  The  entity  that  has  legal 
responsibility  under  the  trust  inden¬ 
ture  for  disposition  of  the  proceeds  of 
a  bond  issuance  and  servicing  of  the 
debt  represented  by  the  obligations. 
The  trustee  must  be  a  bank  or  other 
financial  institution  that  is  legally 
qualified  and  experienced  in  perform¬ 
ing  fiduciary  responsibilities  with  re¬ 
spect  to  the  care  and  investment  of 
funds  of  a  magnitude  comparable  to 
those  involved  in  the  financing. 

(u)  Yield.  That  percentage  rate  at 
which  the  present  worth  of  all  pay¬ 
ments  of  principal  and  interest  to  be 
paid  on  the  obligations  is  equal  to  the 
purchase  price. 

§811.103  General. 

(a)  In  order  for  obligations  to  be  tax- 
exempt  under  this  Subpart  the  obliga¬ 
tions  must  be  issued  by  a  PHA  in  con- 
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nection  with  a  low-income  housing 
project  approved  by  HUD  under  the 
Act  and  the  applicable  Section  8  regu¬ 
lations. 

(1)  Except  as  needed  for  a  resident 
manager  or  similar  requirement,  all 
dwelling  units  in  a  low-income  housing 
project  that  is  to  be  financed  with  ob¬ 
ligations  issued  pursuant  to  this  sub¬ 
part  must  be  Section  8  contract  units. 

(2)  A  low-income  housing  project 
that  is  to  be  financed  with  obligations 
issued  pursuant  to  this  subpart  may 
include  necessary  appurtenances.  Such 
appurtenances  may  include  commeri- 
cal  space  not  to  exceed  10%  of  the 
total  net  rentable  area. 

(b)  Where  the  parent  entity  PHA  is 
not  the  owner  of  the  project,  the 
parent  entity  PHA  or  other  PHA  ap¬ 
pro  vable  under  §  811.104  must  agree  to 
administer  the  contract  pursuant  to 
an  ACC  with  HUD,  and  such  a  PHA 
must  agree  that  in  the  event  there  is  a 
default  under  the  contract  it  will 
pursue  all  available  remedies  to 
achieve  correction  of  the  default,  in¬ 
cluding  operation  and  possession  of 
the  project,  if  called  upon  by  HUD  to 
do  so.  If  the  field  office  finds  that  the  m 
PHA  does  not  have  the  capacity  to 
perform  these  functions,  the  Assistant 
Secretary  for  Housing  may  approve  al¬ 
ternative  contractual  arrangements 
for  performing  these  functions. 

§811.104  Approval  of  Public  Housing 
Agencies  (other  than  Agency  or  Instru¬ 
mentality  PHAS). 

(a)(1)  An  application  to  the  field 
office  for  approval  as  a  Public  Housing 
Agency,  other  than  an  agency  or  in¬ 
strumentality  PHA,  for  purposes  of 
this  subpart  shall  be  supported  by  evi¬ 
dence  satisfactory  to  HUD  to  establish 
that: 

(1)  The  applicant  is  a  PHA  as  defined 
in  this  subpart,  and  has  the  legal  au¬ 
thority  to  meet  the  requirements  of 
this  subpart  and  applicable  Section  8 
regulations,  as  described  in  its  applica¬ 
tion.  This  evidence  shall  be  supported 
by  the  opinion  of  counsel  for  the  ap¬ 
plicant. 

(ii)  The  applicant  has  or  will  have 
the  administrative  capability  to  carry 
out  the  responsibilities  described  in  its 
application. 

(2)  The  evidence  shall  include  any 

facts  or  documents  relevant  to  the  de¬ 
terminations  required  by 

§  811.104(a)(1),  including  identification 
of  any  pending  application  the  appli¬ 
cant  has  submitted  under  the  Act.  In 
the  absence  of  evidence  indicating  the 
applicant  may  not  be  qualified,  the 
field  office  may  accept  as  satisfactory 
evidence: 

(i)  Identification  of  any  previous 
HUD  approval  of  the  applicant  as  a 
PHA  pursuant  to  this  §  811.104; 

(ii)  Identification  of  any  prior  ACC 
with  the  applicant  under  the  Act;  or 
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(iii)  A  statement,  where  applicable, 
that  the  applicant  is  an  approved  par¬ 
ticipating  agency  under  24  CPR  Part 
883  (State  Housing  Finance  and  Devel¬ 
opment  Agencies). 

(b)  The  applicant  shall  receive  no 
compensation  in  connection  with  the 
financing  of  a  project,  except  for  its 
expenses.  Such  expenses  shall  be  sub¬ 
ject  to  approval  by  HUD  in  determin¬ 
ing  the  development  cost,  cost  of  issu¬ 
ance  and  servicing  fee,  as  appropriate. 
Should  the  applicant  receive  any  com¬ 
pensation  in  excess  of  such  expenses, 
the  excess  is  to  be  placed  in  the  debt 
service  reserve. 

(c)  Where  the  applicant  acts  as  the 
financing  agency,  the  applicant  shall 
be  required  to  furnish  to  HUD  an 
audit  by  an  independent  public  ac¬ 
countant  of  its  books  and  records  in 
connection  with  the  financing  of  the 
project  within  90  days  after  the  execu¬ 
tion  of  the  contract  or  final  endorse¬ 
ment  and  at  least  biennially  thereaf¬ 
ter. 

(d)  Any  subsequent  amendments  to 
the  documents  submitted  to  HUD  pur¬ 
suant  to  this  §811.104  must  be  ap¬ 
proved  by  HUD. 

§  811.105  Approval  of  agency  or  instru¬ 
mentality  PHA. 

(a)  An  application  to  the  field  office 
for  approval  as  an  agency  or  instru¬ 
mentality  PHA  for  purposes  of  this 
subpart  shall: 

( 1 )  Identify  the  parent  entity  PHA. 

(2)  Establish  by  evidence  satisfac¬ 
tory  to  HUD  that: 

(i)  The  parent  entity  PHA  meets  the 
requirements  of  §  811.104. 

(ii)  The  applicant  was  properly  cre¬ 
ated  pursuant  to  state  law  as  a  not-for- 
profit  entity;  is  an  agency  or  instru¬ 
mentality  PHA,  as  defined  in  this  sub¬ 
part;  has  the  legal  authority  to  meet 
the  requirements  of  this  subpart  and 
applicable  Section  8  regulations,  as  de¬ 
scribed  in  its  application;  and  the  ac¬ 
tions  required  to  establish  the  legal  re¬ 
lationship  with  the  parent  entity  PHA 
prescribed  by  §  811.105(c)  have  been 
taken  and  are  not  prohibited  by  State 
law.  This  evidence  shall  be  supported 
by  the  opinion  of  counsel  for  the  ap¬ 
plicant  and  counsel  for  the  parent 
entity  PHA. 

(iii)  The  applicant  has,  or  will  have, 
the  administrative  capability  to  carry 
out  the  responsibilities  described  in  its 
application. 

(b)  The  charter  or  other  organic  doc¬ 
ument  establishing  the  applicant  shall 
limit  the  activities  to  be  performed  by 
the  applicant,  and  funds  and  assets 
connected  therewith,  to  carrying  out 
or  assisting  in  carrying  out  Section  8 
projects.  Such  organic  documents 
shall  provide  that  the  applicant  shall 
receive  no  compensation  in  connection 
with  the  financing  of  a  project,  except 
for  its  expenses.  Such  expenses  shall 


be  subject  to  approval  by  HUD  in  de¬ 
termining  the  development  cost,  cost 
of  issuance  and  servicing  fee,  as  appro¬ 
priate.  Should  the  applicant  receive 
any  compensation  in  excess  of  such 
expenses,  the  excess  is  to  be  placed  in 
the  debt  service  reserve. 

(c)  The  documents  submitted  by  the 
applicant  shall  include  the  following 
with  respect  to  the  relationship  be¬ 
tween  .the  parent  entity  PHA  and  the 
agency  or  instrumentality  PHA: 

(1)  Provisions  requiring  approval  by 
the  parent  entity  PHA  of  the  charter 
or  other  organic  instrument  and  of  the 
bylaws  of  the  applicant,  which  organic 
instrument  and  bylaws  shall  specify 
that  any  amendments  are  subject  to 
approval  by  the  parent  entity  PHA 
and  by  HUD. 

(2)  provisions  requiring  approval  by 
the  parent  entity  PHA  of  each  project 
and  of  the  program  and  expenditures 
of  the  applicant. 

(3)  Provisions  requiring  approval  by 
the  parent  entity  PHA  of  each  issue  of 
obligations  by  the  applicant  not  more 
than  60  days  prior  to  the  date  of  issue 
and  approval  of  any  substantive 
changes  to  the  terms  and  conditions  of 
the  issuance  prior  to  date  of  issue. 

(4)  Provisions  requiring  the  appli¬ 
cant  to  furnish  an  audit  of  all  its 
books  and  records  by  an  independent 
public  accountant  to  the  parent  entity 
PHA  within  90  days  after  execution  of 
the  contract  or  final  endorsement  and 
at  least  bennially  thereafter;  and  pro¬ 
visions  requiring  the  parent  entity 
PHA  to  perform  an  annual  review  of 
the  applicant’s  performance  and  to 
provide  HUD  with  a  copy  of  such 
review  together  with  any  audits  per¬ 
formed  during  the  reporting  period. 

(5)  provisions  giving  the  parent 
entity  PHA  right  of  access  at  any  time 
to  all  books  and  records  of  the  appli¬ 
cant. 

(6)  Provisions  that  upon  dissolution 
of  the  applicant,  title  to  or  other  inter¬ 
est  in  any  real  or  personal  property 
that  is  owned  by  such  applicant  at  the 
time  of  dissolution  shall  be  transferred 
to  the  parent  entity  PHA  or  to  an¬ 
other  PHA  or  to  another  not-for-profit 
entity  as  determined  by  the  parent 
entity  PHA  and  approved  by  HUD,  to 
be  used  only  for  purposes  approved  by 
HUD. 

(7)  Evidence  of  agreement  by  the 
parent  entity  PHA,  or  other  entity  as 
may  be  provided  for  in  alternative  con¬ 
tractual  arrangements  pursuant  to 
§  811.103(b),  to  accept  title  to  any  real 
or  personal  property  pursuant  to 
§811.105(0(6). 

(d)  Any  subsequent  amendments  to 
the  documents  submitted  to  HUD  pur¬ 
suant  to  this  §811.105  must  be  ap¬ 
proved  by  HUD. 

(e)  Members,  officers,  or  employees 
of  the  parent  entity  PHA  may  be  di¬ 


rectors  or  officers  of  the  applicant 
unless  this  is  contrary  to  state  law. 

§811.106  Term  of  permanent  obligations 
and  contract. 

(a)  For  non-FHA-insured  projects, 
the  term  of  the  obligations  shall  not 
exceed  the  term  of  the  contract  plus 
the  anticipated  construction  period 
stated  in  the  agreement  rounded  to 
the  next  full  year. 

(b)  For  FHA-insured  projects,  the 
term  of  the  obligations  shall  not 
extend  beyond  the  term  of  the  FHA 
insured  mortgage,  which  may  be  great¬ 
er  than  the  term  of  the  contract. 

(c)  The  term  of  the  contract  shall  be 
approved  by  the  field  office  pursuant 
to  the  applicable  Section  8  regulations 
and  the  owmer  shall  be  required  to 
continue  to  provide  low-income  hous¬ 
ing  for  the  full  term  of  the  contract. 
There  shall  be  no  option  in  the  owner 
to  terminate  or  renew  the  contract  at 
shorter  intervals. 

(d)  If  HUD  finds  there  is  a  default 
under  the  Contract,  the  field  office 
shall  so  notify  the  trustee  and  give  the 
trustee  a  specified  reasonable  time  to 
take  action  to  require  the  owner  to 
correct  such  default  prior  to  any  sus¬ 
pension  or  termination  of  payments 
under  the  contract.  In  the 'event  of  a 
default  under  the  contract,  HUD  may 
terminate  or  suspend  payments  under 
the  contract,  may  seek  specific  per¬ 
formance  of  the  contract  and  may 
pursue  other  remedies. 

§  811.107  Financing  documents  and  data. 

(a)  A  financing  agency  proposing  to 
issue  tax-exempt  obligations  shall 
submit  the  following  documents: 

(1)  Copies  of  the  documents  relating 
to  the  method  of  financing  of  the 
project.  Such  documents  shall  include 
the  bond  resolution,  loan  agreement, 
pledge,  regulatory  agreement,  bond, 
note,  trust  indenture  and  other  related 
documents,  if  any,  all  of  which  shall 
be  in  compliance  with  all  requirements 
of  this  subpart  and  applicable  Section 
8  regulations. 

(2)  Certifications  by  the  financing 
agency: 

(i)  A  certification  that  the  yield  on 
the  obligations  will  not  exceed  the 
ceiling  imposed  by  this  subpart. 

(ii)  For  an  FHA-insured  project,  a 
certification  that  the  amount  of  debt 
service  payable  by  the  owner  will  not 
exceed  the  amount  required  for  the 
debt  service  payments  on  the  total  ob¬ 
ligations,  excluding  the  debt  service 
reserve,  plus  the  servicing  fee. 

(iii)  For  a  non-FHA-insured  project, 
a  certification  that  the  amount  of  debt 
service  payable  by  the  owner  will  not 
exceed  the  amount  required  for  the 
debt  service  payments  on  the  total  ob¬ 
ligations,  plus  the  servicing  fee. 

(iv)  A  certification  that  the  terms  of 
the  financing  and  the  use  of  the  obli- 
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gations  will  be  in  accordance  with  this 
Subpart. 

(3)  An  explanation  of  all  reserves  or 
accounts  to  be  established  or  main¬ 
tained,  the  method  of  funding  and  the 
flow  of  funds.  The  explanation  should 
be  in  sufficient  detail  to  facilitate  field 
office  review. 

(4)  An  opinion  from  counsel  for  the 
financing  agency  as  to  the  legality  of 
all  documents  relating  to  the  method 
of  financing  the  project.  Where  this 
opinion  relies  on  other  legal  opinions 
such  as  those  of  counsel  for  the  under¬ 
writer  or  the  purchaser  of  tax-exempt 
interim  and  permanent  obligations, 
copies  of  these  opinions  shall  be  in¬ 
cluded. 

(5)  Financial  data: 

(i)  For  FHA-insured  projects,  in  ad¬ 
dition  to  the  financial  data  required 
for  FHA  insurance,  an  itemized  state¬ 
ment  of  the  cost  of  issuance,  debt  serv¬ 
ice  reserve  and  total  amount  of  obliga¬ 
tions,  and  a  statement  of  the  projected 
yield,  interest  rate  and  term  of  tax- 
exempt  interim  and  permanent  obliga¬ 
tions.  If  it  is  later  determined  to 
change  any  of  the  above,  amended 
documents  shall  be  submitted. 

(ii)  For  non-FHA-insured  projects, 
an  itemized  statement  of  development 
cost,  cost  of  issuance,  capitalized  inter¬ 
est  during  construction,  debt  service 
reserve,  and  total  amount  of  obliga¬ 
tions  and,  for  the  purposes  of  the 
HUD  determination  of  the  approved 
amount  of  the  obligations  required  by 
§  811.108(b),  an  estimate  of  annual 
income  and  expenses,  and  a -statement 
of  the  projected  yield,  interest  rate 
and  term  of  tax-exempt  interim  and 
permanent  obligations.  If  it  is  later  de¬ 
cided  to  change  any  of  the  above, 
amended  documents  shall  be  submit¬ 
ted. 

(b)  The  counsel  for  the  financing 
agency  shall,  prior  to  the  issuance  of 
the  obligations,  furnish  to  the  field 
office  a  certification  that  any  official 
statement  or  prospectus  or  other  dis¬ 
closure  statement  prepared  in  connec¬ 
tion  with  the  financing  includes  on 
the  first  page  the  following  statement: 

"(A)  In  addition  to  any  other  security 
cited  in  the  statement,  the  obligations  are 
to  be  secured  by  a  pledge  of  an  Annual  Con¬ 
tributions  Contract,  if  applicable,  an  Agree¬ 
ment  to  Enter  Into  Housing  Assistance  Pay¬ 
ments  Contract  and  a  Housing  Assistance 
Payments  Contract,  all  to  be  executed  or 
approved  by  the  United  States  Department 
of  Housing  and  Urban  Development  (HUD); 

“(B)  The  faith  of  the  United  States  Is  sol¬ 
emnly  pledged  to  the  payment  of  annual 
contributions  pursuant  to  the  Annual  Con¬ 
tributions  Contract  or  to  the  payment  of 
housing  assistance  payments  pursuant  to 
the  Housing  Assistance  Payments  Contract, 
and  funds  have  been  obligated  by  HUD  for 
such  payments; 

"(C)  Except  as  provide  in  any  contract  of 
mortgage  insurance,  the  obligations  are  not 
insured  by  HUD; 
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“(D)  The  obligations  are  not  to  be  con¬ 
strued  as  a  debt  or  indebtedness  of  HUD  or 
of  the  United  States,  and  payment  of  the 
obligations  is  not  guaranteed  by  the  United 
States; 

“(E)  Nothing  in  the  text  of  this  disclosure 
statement  is  to  be  interpreted  to  conflict 
with  (A),  (B),  (C)  and  (D)  above;  and 

“(F)  HUD  has  not  reviewed  or  approved 
and  bears  no  responsibility  for  the  content 
of  this  disclosure  statement." 

(c)  The  financing  agency  shall  retain 
in  its  files  the  documentation  relating 
to  the  financing.  A  copy  of  this  docu¬ 
mentation  shall  be  furnished  to  the 
field  office  upon  request. 

(d)  In  the  event  a  financing  agency 
which  has  obtained  HUD  approval  of 
the  documents  submitted  pursuant  to 
this  Section  811.107  proposes  substan¬ 
tive  changes  in  the  documents,  wheth¬ 
er  by  way  of  amendment,  replacement 
or  supplementation,  such  changes 
must  be  submitted  to  the  field  office 
for  prior  approval. 

§811.108  Amount  of  permanent  obliga¬ 
tions,  debt  service  reserve  and  mort¬ 
gage  debt  service. 

(a)  FHA-insured  projects. 

(1)  The  amount  of  the  obligations 
shall  not  exceed  the  amount  of  the 
FHA-insured  mortgage,  plus  the 
amount  of  any  debt  service  reserve. 
The  maximum  cost  of  issuance  that 
may  be  included  in  the  mortgage  (or 
in  the  obligations)  shall  not  exceed 
the  percentage  of  the  mortgage 
amount  otherwise  available  for  the  fi¬ 
nancing  fee  and  the  FNMA/GNMA 
fee.  All  individual  items  of  the  cost  of 
issuance  shall  be  shown  to  be  neces¬ 
sary  for  the  issuance  of  the  obligations 
and  the  amount  of  each  shall  be 
shown  to  be  reasonable  in  relation  to 
prevailing  costs  of  issuing  comparable 
obligations,  taking  into  account  any 
differences  between  the  types  of  obli¬ 
gations. 

(2)  The  amount  of  the  debt  service 
reserve  which  may  be  included  in  the 
obligations  shall  not  exceed  the 
amount  necessary  to  pay  anticipated 
debt  service  on  the  obligations  for  six 
months. 

(i)  The  debt  service  reserve  shall  be 
invested  and  the  income  used  to  pay 
principal  and  interest  on  that  portion 
of  the  obligations  which  is  attributa¬ 
ble  to  the  funding  of  the  debt  service 
reserve.  Any  excess  investment  income 
shall  be  added  to  the  debt  service  re¬ 
serve.  In  the  event  such  investment 
income  is  insufficient,  surplus  cash  or 
residual  receipts  to  the  extent  ap¬ 
proved  by  the  field  office  may  be  used 
to  pay  such  principal  and  interest 
costs. 

(ii)  The  debt  service  reserve  and  its 
investment  income  shall  be  available 
only  for  the  purpose  of  paying  princi¬ 
pal  or  interest  on  the  obligations.  The 
use  of  the  debt  service  reserve  for  this 
purpose  shall  not  be  a  cure  for  any 
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failure  by  the-  owner  to  make  required 
payments. 

(iii)  Upon  full  payment  of  the  princi¬ 
pal  and  interest  on  the  obligations  (in¬ 
cluding  that  portion  of  the  obligations 
attributable  to  the  funding  of  the  debt 
service  reserve),  any  funds  remaining 
in  the  debt  service  reserve  shall  be  re¬ 
mitted  to  HUD. 

(3)  The  interest  rate  on  the  mort¬ 
gage  shall  not  exceed  the  rate  at 
which  the  debt  service  payments  on 
the  mortgage  will  provide  sufficient 
funds  for  the  debt  service  payments 
on  the  obligations  (excluding  the  debt 
service  reserve)  and  for  payment  of 
the  servicing  fee. 

(4)  Notwithstanding  HUD  approval 
of  the  terms  and  conditions  of  the  tax- 
exempt  permanent  financing  of  the 
project,  the  interim  mortgagee  is  re¬ 
quired  to  agree  on  the  date  of  initial 
endorsement  to  hold  the  mortgage  as 
the  permanent  lender  if  the  tax- 
exempt  permanent  financing  is  not 
available  at  final  endorsement.  If  the 
tax  exempt  permanent  financing  is 
not  available  at  final  endorsement, 
HUD  will  approve  tax  exemption  for 
subsequent  financing  of  the  project, 
provided  that  all  requirements  under 
this  subpart  are  met  and  the  subse¬ 
quent  financing  does  not  exceed  the 
interest  rate  and  is  on  the  same  terms 
and  conditions  as  the  original  tax- 
exempt  permanent  financing. 

(b)  Non-FHA-insured  projects. 

(1)  The  amount  of  the  obligations 
and  discount,  if  any,  excluding  the 
amount  of  any  debt  service  reserve 
(see  subparagraph  (3)  of  this  para¬ 
graph),  shall  not  exceed: 

(1)  For  profit-motivated  owners,  the 
total  derived  by  capitalizing  the  proj¬ 
ect  net  income,  less  an  allowance  for 
return  on  equity'at  a  debt  service  rate 
based  on  projected  term  and  interest 
rate  of  the  obligations,  adjusted  to 
provide  for  the  servicing  fee. 

(ii)  For  not-for-profit  owners,  the 
total  derived  by  capitalizing  95%  of 
the  project  net  income  at  a  debt  serv¬ 
ice  rate  based  on  the  projected  term 
and  interest  rate  of  the  obligations, 
adjusted  to  piovide  for  the  servicing 
fee. 

(iii)  The  project  net  income  for  the 
above  calculations  shall  be  determined 
by  the  following  calculation:  (A)  Con¬ 
tract  rent  and  other  project  income  as 
approved  by  HUD,  (B)  less  a  HUD  ap¬ 
proved  allowance  for  vacancies,  (C) 
less  HUD  approved  operating  ex¬ 
penses,  (D)  equals  project  net  income. 

(2)  The  amounts  which  may  be  in¬ 
cluded  in  the  amount  of  the  obliga¬ 
tions,  for  capitalized  interest  during 
construction,  cost  of  issuance  and  de¬ 
velopment  cost  shall  be  subject  to  the 
following  limits: 

(i)  If  the  proceeds  of  the  permanent 
obligations  are  to  be  placed  in  escrow 
until  completion  of  construction 
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(§811. 11 2(a)),  the  amount  necessary 
for  capitalized  interest  during  con¬ 
struction  may  be  included. 

(ii)  The  cost  of  issuance  shall  not 
exceed:  4%  of  the  first  $2  million;  3% 
of  the  third  $1  million;  2%  of  the 
fourth  $1  million;  1%  of  the  fifth  $1 
million;  and  .5%  of  any  amount  over 
$5  million.  All  individual  items  of  the 
cost  of  issuance  shall  be  shown  to  be 
necessary  for  the  issuance  of  the  obli¬ 
gations  and  the  amount  of  each  shall 
be  shown  to  be  reasonable  in  relation 
to  prevailing  cost  of  issuance  for  com¬ 
parable  obligations,  taking  into  ac¬ 
count  any  differences  between  the 
types  of  obligations. 

(iii)  The  remaining  amount  of  the 
obligations  is  the  maximum  that  is 
available  for  100%  of  the  development 
cost  for  not-for-profit  owners  and  90% 
of  the  development  cost  for  profit-mo¬ 
tivated  owners,  provided  that  the  de¬ 
velopment  cost  does  not  exceed  a  rea¬ 
sonable  amount  as  approved  by  the 
field  office  after  review  of  the  item¬ 
ized  statement  of  development  cost 
submitted  by  the  financing  agency  and 
the  other  elements  of  the  Section  8 
final  proposal,  including  architectural 
submissions.  A  profit-motivated  owner 
shall  be  required  to  have  an  equity  in¬ 
vestment  equal  to  10%  of  the  HUD  ap¬ 
proved  development  cost. 

(3)  In  addition  to  the  amount  of  the 
obligations  determined  under 
§  811.108(b)(1)  above,  the  amount  of 
the  obligations  may  include  a  debt 
service  reserve  in  the  amount  neces¬ 
sary  to  pay  anticipated  debt  service  for 
one  year  on  the  amount  of  the  obliga¬ 
tions. 

(i)  The  owner’s  debt  service  payment 
shall  be  based  upon  the  full  amount  of 
the  obligations  (i.e.,  including  the 
amount  for  the  debt  service  reserve 
and  discount,  if  any),  but  investment 
income  from  the  debt  service  reserve, 
up  to  the  amount  required  for  debt 
service  on  the  obligations  attributable 
to  the  debt  service  reserve,  shall  be 
credited  toward  the  owner’s  debt  serv¬ 
ice  payment.  Any  excess  investment 
income  shall  be  added  to  and  become 
part  of  the  debt  service  reserve. 

(ii)  The  debt  service  reserve  and  in¬ 
vestment  income  thereon  shall  be 
available  only  for  the  purpose  of 
paying  principal  or  interest  on  the  ob¬ 
ligations.  The  use  of  the  debt  service 
reserve  for  this  purpose  shall  not  be  a 
cure  for  any  failure  by  the  owner  to 
make  required  payments. 

(iii)  Upon  full  payment  of  the  princi¬ 
pal  and  interest  on  the  obligations  (in¬ 
cluding  that  portion  of  the  obligations 
attributable  to  the  funding  of  the  debt 
service  reserve),  any  funds  remaining 
in  the  debt  service  reserve  shall  be  re¬ 
mitted  to  HUD. 

(4)  The  interest  rate  on  the  mort¬ 
gage  shall  not  exceed  the  rate  at 
which  the  debt  service  payments  on 


the  mortgage  will  provide  sufficient 
funds  for  the  debt  service  payments 
on  the  obligations  including  the  debt 
service  reserve  and  for  payment  of  the 
servicing  fee.  Contract  rents  shall  be 
determined  based  on  the  debt  service 
payments  necessary  to  support  the  ob¬ 
ligations  excluding  the  debt  service  re¬ 
serve.  The  debt  service  reserve  is  as¬ 
sumed  to  be  self-supporting  and  HUD 
has  no  obligation  to  increase  contract 
rents  in  the  event  the  debt  service  re¬ 
serve  is  not  self-supporting. 

(c)  Notwithstanding  the  other  provi¬ 
sions  of  this  section,  in  the  case  of  a 
mortgage  transaction  that  does  not  in¬ 
volve  the  sale  of  bonds,  whether  FHA 
insured  or  non-FHA  insured,  no  debt 
service  reserve  shall  be  included  in  the 
obligations  and  the  cost  of  issuance 
shall  be  reduced  to  exclude  costs  asso¬ 
ciated  with  bond  financing. 

§  811.109  Yield  and  servicing  fee; 

(a)  The  yield  on  the  obligations  shall 
not  exceed  a  yield  approved  by  the 
field  office  in  accordance  with  either 
subparagraph  (1)  or  (2)  of  this  para¬ 
graph. 

(1)  The  financing  agency  may  issue 
obligations  to  be  offered  for  public 
sale  under  competitive  bidding  proce¬ 
dures  involving  the  solicitation  of 
sealed  bids.  Bids  sh3.ll  be  solicited 
through  an  advertisement  which  shall 
include  advertisement  in  a  newspaper 
of  national  circulation,  such  as  the 
Daily  Bond  Buyer.  The  yield  on  the 
low  bid  received  under  this  procedure 
may  be  approved  by  the  field  office: 
Provided,  That  at  least  two  responsive 
bids  are  received.  If  only  one  respon¬ 
sive  bid  is  received,  the  yield  may  be 
approved  by  the  field  office  only  if  ac¬ 
ceptable  under  subparagraph  (2)  of 
this  paragraph. 

(2)  The  financing  agency  may  issue 
the  obligations  at  a  yield  that  it  certi¬ 
fies  is  reasonable  in  relation  to  prevail¬ 
ing  costs  in  the  tax-exempt  market  for 
comparable  obligations:  Provided, 
That  the  field  office  has  no  substan¬ 
tial  reason  to  object  to  the  accuracy  of 
this  certification  and  the  yield  does 
not  exceed  the  20  Bond  Index  pub¬ 
lished  by  the  Daily  Bond  Buyer  for 
the  week  immediately  preceding  the 
sale  of  the  obligations  by  more  than 
the  number  of  basis  points  set.  quarter¬ 
ly  or  more  frequently  by  the  Assistant 
Secretary  for  Housing  for  appropriate 
categories  and  different  types  of  pro¬ 
jects  such  as: 

(i)  FHA-insured  family  projects; 

(ii)  FHA-insured  elderly  projects; 

(iii)  Non-FHA-insured  family  pro¬ 
jects;  and 

(iv)  Non-FHA-insured  elderly  pro¬ 
jects. 

In  addition,  the  Assistant  Secretary 
for  Housing  may  establish  from  time 
to  time  additional  categories  for  non- 
FHA-insured  projects,  including  cate¬ 


gories  based  upon  project  size,  loca¬ 
tion,  construction  type  and  ratings  on 
the  obligations. 

(b)  If  within  60  days  of  the  issuance 
of  the  obligations,  such  obligations  are 
resold,  the  financing  agency  shall 
report  the  terms  and  conditions  of 
such  resale  to  HUD. 

(c)  An  amount  not  to  exceed  one- 
fourth  of  1%  per  annum  of  the  obliga¬ 
tions  may  be  allowed  for  the  servicing 
fee.  All  individual  items  of  the  servic¬ 
ing  fee  shall  be  shown  to  be  necessary 
for  the  servicing  of  the  obligations  and 
shown  to  be  reasonable  in  relation  to 
the  cost  of  servicing  similar  obliga¬ 
tions. 

§811.110  Interim  financing. 

(a)  The  terms  and  conditions  of  any 
interim  financing  shall  be  consistent 
with  the  terms  and  conditions  of  the 
permanent  obligations  which  are  pro¬ 
posed  or  committed  for  issuance.  The 
risk  of  completion  of  the  project  is 
upon  the  owner  and  the  interim 
lender. 

(b)  The  financing  agency  may  re¬ 
quest  a  determination  by  the  field 
office  that  obligations  to  be  issued  by 
the  financing  agency  for  interim  fi¬ 
nancing  are  tax  exempt  pursuant  to 
this  subpart,  but  only  where  tax  ex¬ 
emption  has  also  been  requested  for 
the  permanent  obligations. 

(1)  The  amount  of  interim  obliga¬ 
tions  shall  not  exceed  the  amount  of 
permanent  obligations,  less  the  debt 
service  reserve. 

(2)  The  yield,  on  tax-exempt  interim 
obligations  shall  not  exceed  the  maxi¬ 
mum  yield  set  quarterly  or  more  fre¬ 
quently  by  the  Assistant  Secretary  for 
Housing.  Subject  to  this  maximum,- 
the  field  office  may  approve  a  yield 
determined  to  be  reasonable. 

(3)  If  tax-exempt  interim  obligations 
are  issued  prior  to  the  date  they  are  to 
be  advanced  for  development  cost  or 
cost  of  issuance,  the  funds  shall  be  in¬ 
vested  in  accordance  with 
§  811.114(b)(3)  to  earn  interest.  Any  in¬ 
vestment  income  shall  be  used  to  pay 
debt  service  on  the  interim  obligations 
or  to  reduce  the  amount  to  be  dis¬ 
bursed  from  the  escrow  of  the  perma¬ 
nent  obligations. 

(4)  Tax  exemption  of  interim  obliga¬ 
tions  shall  be  limited  to  a  term  not  un¬ 
reasonably  beyond  the  stated  date  by 
which  completion  is  required  under 
the  agreement  or  the  anticipated  date 
of  final  endorsement,  including  any 
extensions  approved  by  HUD. 

§811.111  Construction  inspections. 

(a)  For  FHA-insured  projects,  the 
standard  FHA  procedures  shall  be  fol¬ 
lowed. 

(b)  For  non-FHA-insured  projects: 

(1)  The  entity  providing  the  interim 

financing  shall  provide  for  such  in¬ 
spection  during  construction,  either  di- 
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rectly  or  by  agreement  with  the 
owner,  as  the  entity  deems  necessary 
to  protect  its  interest.  Copies  of  in¬ 
spection  reports  shall  be  furnished  to 
the  PHA  (including  the  parent  entity 
and  the  agency  or  instrumentality, 
where  applicable)  and  to  HUD. 

(2)  Inspections  on  behalf  of  HUD 
during  construction  shall  be  per¬ 
formed  by  a  qualified  inspector  hired 
by  the  financing  agency  after  obtain¬ 
ing  field  office  approval  of  the  qualifi¬ 
cations  of  the  inspector  and  of  the 
contract  under  which  the  services  are 
to  be  performed.  These  inspections 
shall  be  funded  as  part  of  the  develop¬ 
ment  cost  of  the  project.  Copies  of  the 
inspection  reports  by  such  an  inspec¬ 
tor  shall  be  furnished  to  the  field 
office,  the  financing  agency,  the  inter¬ 
im  lender  and  the  owner.  Failure  to 
make  such  inspections  or  to  note  de¬ 
fects  shall  not  relieve  the  owner  and 
lender  of  their  obligation  for  comple¬ 
tion  of  the  project  in  accordance  with 
the  agreement. 

§811.112  Issuance  of  permanent  obliga¬ 
tions  and  escrow. 

(a)  If  the  permanent  obligations  are 
issued  before  execution  of  the  contract 
or  final  endorsement,  the  proceeds  of 
the  obligations  shall,  upon  receipt,  be 
placed  in  escrow  with  the  trustee  pur¬ 
suant  to  the  trust  indenture.  Disburse¬ 
ments  may  be  made  from  the  escrow 
only  for  the  cost  of  issuance,  if  not 
paid  from  the  interim  obligations,  and 
for  debt  service  payments.  Disburse¬ 
ments  may  also  be  made  from  the 
escrow  for  construction  financing.  Pro¬ 
vided,  That  (I)  there  is  an  uncondi¬ 
tional  guarantee  by  a  State  or  by  a 
county,  city,  or  other  unit  of  general 
local  government  that  in  the  event  of 
a  default  prior  to  execution  of  the  con¬ 
tract  the  obligations  will  be  fully  re¬ 
deemed  or  (2)  construction  advances 
are  insured  pursuant  to  the  National 
Housing  Act.  Funds  in  the  escrow 
shall  be  invested  in  accordance  with 
§  811.114(b)(3)  to  earn  interest. 

(b)  In  the  event  that  the  contract  is 
not  executed  within  90  days  after  the 
date  by  which  completion  is  required 
under  the  applicable  agreement  or.  for 
FHA-insured  projects,  the  anticipated 
date  of  final  endorsement,  the  perma¬ 
nent  obligations  shall  be  redeemed 
from  the  funds  in  escrow  plus  income 
from  investment  of  the  escrowed 
funds  and  less  any  debt  service  pay¬ 
ments  or  disbursements  for  cost  of  is¬ 
suance.  However,  such  date  for  re¬ 
demption  may  be  extended  to  a  later 
specified  date  in  the  event: 

(1)  The  parties  to  the  agreement. 
HUD  and  the  trustee  have  agreed  in 
writing  to  such  extended  date,  and 

(2)  Additional  funds,  in  the  form  of 
cash  or  an  unconditional  letter  of 
credit,  are  added  to  the  escrow  to 
guarantee  that  there  will  be  sufficient 


funds  in  the  escrow  on  the  extended 
date  to  pay  all  amounts  that  are  then 
required  to  be  paid  from  the  escrow  on 
at  least  as  favorable  a  basis  as  if  there 
had  been  no  extension. 

(c)  The  agreement  may  contain  a 
provision  that  in  the  event  of  foreclo¬ 
sure  by  the  interim  lender  by  reason 
of  a  default  prior  to  acceptable  com¬ 
pletion  of  the  project,  or  in  the  event 
of  assignment  or  sale  by  reason  of 
such  a  default  to  the  interim  lender  or 
other  party  agreed  to  by  the  interim 
lender  and  approved  by  HUD,  the  par¬ 
ties  to  the  agreement  (other  than  the 
defaulted  owner)  shall  agree  to  a  rea¬ 
sonable  extension  of  the  completion 
date  upon  request  of  the  interim 
lender  where: 

(1)  The  trustee  has  agreed  to  the  ex¬ 
tension, 

(2)  The  interim  lender  has  agreed  in 
writing  to  assure  acceptable  comple¬ 
tion  of  the  project  by  the  extended 
date,  and 

(3)  Additional  funds,  in  the  form  of 
cash  or  an  unconditional  letter  of 
credit,  are  added  to  the  escrow  to 
guarantee  that  there  will  be  sufficient 
funds  on  the  extended  date  to  pay  all 
amounts  that  are  then  required  to  be 
paid  from  the  escrow  on  at  least  as  fa¬ 
vorable  a  basis  as  if  there  had  been  no 
extension. 

(d)  The  escrowed  funds,  including 
any  investment  income,  less  approved 
prior  disbursements,  shall  be  disbursed 
only  upon  execution  of  the  contract 
or,  for  FHA-insured  projects,  at  final 
endorsement  and  only  for  the  purpose 
and  to  the  extent  of  the  amounts  ap¬ 
proved  by  the  field  office. 

§  811.113  Execution  of  contract. 

(a)  If  the  field  office  finds  that  the 
evidence  of  completion  is  acceptable 
with  respect  to  the  physical  comple¬ 
tion  of  the  project,  including  the  cer¬ 
tificate  of  occupancy  and/or  other  of¬ 
ficial  approvals  required  for  occupan¬ 
cy,  but  the  evidence  of  completion  in 
other  respects  is  not  acceptable,  the 
field  office  shall,  upon  request  by  the 
owner,  execute  or  approve  the  execu¬ 
tion  of  the  contract;  in  such  case,  how¬ 
ever,  until  the  remaining  evidence  of 
completion  is  submitted  to  and  found 
acceptable  by  the  field  office: 

(1)  The  contract  rent  for  the  pur¬ 
pose  of  computing  housing  assistance 
payments  with  respect  to  any  unit 
shall  be  the  monthly  amount  of  the 
debt  service  on  the  permanent  obliga¬ 
tions  attributable  to  the  unit,  and 

(2)  Rent-up  and  occupancy  shall  be 
subject  to  such  conditions  as  the  field 
office  may  require. 

(b)  The  effective  date  of  the  con¬ 
tract  shall  be  10  working  days  after 
the  notification  of  project  completion 
to  the  field  office,  or  the  date  of  the 
HUD  insection  if  earlier:  Provided, 
That  the  owner’s  and  architect’s  certi¬ 


fications  and  other  evidence  of  com¬ 
pletion  required  by  the  applicable  Sec¬ 
tion  8  regulations  are  found  by  the 
field  office  to  be  acceptable  as  of  that 
date.  If  the  certifications  and  other 
evidence  of  completion  are  found  not 
to  be  acceptable  as  of  that  date,  the 
effective  date  of  the  contract  shall  be 
the  earliest  subsequent  date  as  of 
which  the  evidence  of  completion  is 
found  by  the  field  office  to  be  accept¬ 
able. 

(c)  To  support  the  estimates  on 
which  the  field  office  determined  the 
amount  of  the  permanent  obligations, 
and  to  assure  that  the  proceeds  of  the 
obligations  are  used  for  the  approved 
purposes,  the  evidence  of  completion 
to  be  submitted  in  accordance  with  the 
agreement  or,  for  FHA-insured  pro¬ 
jects,  to  be  submitted  at  final  endorse¬ 
ment  to  supplement  the  documenta¬ 
tion  required  to  meet  FHA  require¬ 
ments  shall  include: 

(1) A  certified  statement  by  the  fi¬ 
nancing  agency  as  to  amounts  actually 
expended  or  to  be  expended  for  devel¬ 
opment  cost,  cost  of  issuance,  capital¬ 
ized  interest  during  construction  and 
debt  service  reserve,  supported  by  (for 
non-FHA-insured  projects)  a  certified 
statement  by  the  owner,  audited  by  an 
independent  public  accountant,  as  to 
the  development  cost.  Records  of  this 
cost  data  shall  be  available  to  HUD  for 
inspection  upon  request.  To  the  extent 
these  amounts  are  less  than  those  ap¬ 
proved  by  the  field  office  under 
§  811.108  or  there  has  been  an  addition 
to  the  escrow  because  of  investment 
income,  the  financing  agency  shall 
state  whether  the  excess  funds  are  to 
be  used  to  prepay  the  obligations  or 
are  to  be  added  to  the  debt  service  re¬ 
serve. 

(2)  A  certified  statement  by  the  fi¬ 
nancing  agency  as  to  the  yield  and  in¬ 
terest  rate  on  tax-exempt  interim  and 
permanent  obligations,  the  debt  serv¬ 
ice  amount  to  be  paid  by  the  owner 
and  the  other  terms  of  the  financing. 

(d)  In  reviewing  the  certifications 
submitted  by  the  financing  agency 
under  paragraph  (c)  of  this  section, 
the  field  office  shall,  generally,  accept 
the  certifications  as  correct.  However, 
if  the  field  office  has  substantial 
reason  to  question  the  correctness  of 
any  element,  the  field  office  shall 
promptly  bring  the  matter  to  the  at¬ 
tention  of  the  financing  agency  and 
ask  that  the  financing  agency  review 
its  findings.  After  such  review,  the 
field  office  will  act  in  accordance  with 
the  judgment  or  evaluation  of  the  fi¬ 
nancing  agency,  unless  the  field  office 
determines  that  the  certifications  are 
not  supported  by  the  evidence. 

(1)  Based  on  its  review,  the  field 
office  shall  approve  the  amounts  to  be 
disbursed  from  the  escrow  for  develop¬ 
ment  cost,  cost  of  issuance,  capitalized 
interest  during  construction  and  the 
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debt  service  reserve,  including  the  pro¬ 
posed  use  of  excess  funds,  if  any. 

(2)  The  field  office  shall  amend  the 
contract  to  reduce  the  contract  rents 
to  the  extent  that: 

(i)  For  FHA-insured  projects,  the 
debt  service  amount  to  be  paid  by  the 
owner  is  lower  than  the  amounts  pro¬ 
jected  in  processing  the  project,  or 

(ii)  For  non-FHA-insured  projects, 
the  debt  service  payments  necessary  to 
support  the  obligations,  excluding  the 
revised  amount  of  debt  service  reserve, 
is  lower  than  the  amounts  projected  in 
processing  the  project. 

(e)  Upon  execution  of  the  contract 
or  at  final  endorsement  the  escrowed 
funds,  including  any  investment 
income,  less  approved  prior  disburse¬ 
ments.  shall  be  disbursed  for  the  pur¬ 
poses  and  to  the  extent  of  the 
amounts  approved  by  the  field  office. 

§  811.114  Trust  indenture  provisions. 

(a)  The  trust  indenture  shall  in¬ 
clude,  among  other  things,  the  follow¬ 
ing  specific  provisions  with  regard  to 
the  financing  and  the  operation  of  the 
project  and  shall  be  otherwise  consist¬ 
ent  with  this  Subpart. 

(b)  Reserves,  accounts  and  escrows. 

(1)  For  non-FHA-insured  projects, 
the  trust  indenture  shall  provide  for 
the  maintenance  of  reserves  and/or 
accounts,  as  approved  by  the  field 
office,  to  assure  that  there  are  funds 
as  necessary  to  meet  all  project  re¬ 
quirements. 

(2)  For  all  projects,  the  trust  inden¬ 
ture  shall  prov  ide  for  the  maintenance 
of  reserves  and/or  accounts,  as  ap¬ 
proved  by  the  field  office,  to  assure 
that  there  are  funds  as  necessary  to 
make  all  required  payments  to  the 
holders  of  the  obligations. 

(3)  The  funds  in  the  reserves  or  ac¬ 
counts  maintained  under  paragraph 

(b)(1)  and  (b)(2)  of  this  section,  as  well 
as  funds  in  any  escrow  of  tax-exempt 
interim  or  permanent  obligations, 
shall  be  invested  to  earn  interest  in 
savings  accounts  or  other  deposits  that 
are  federally  insured,  in  Treasury  se¬ 
curities,  in  securities  insured  or  guar¬ 
anteed  by  a  Federal  agency,  or  in  secu¬ 
rities  insured  by  a  U.S.  Government 
agency.  Investment  income  shall  be 
added  to  and  used  for  the  purposes  of 
the  particular  reserve,  account  or 
escrow. 

(4)  To  the  extent  there  are  excess 
funds  in  any  reserve  or  account  main¬ 
tained  under  paragraph  (b)(2)  of  this 
section,  these  shall  be  added  to  the 
debt  service  reserve. 

(5)  A  debt  service  reserve,  up  to  the 
amount  allowable  under  this  Subpart, 


may  be  funded  from  the  proceeds  of 
the  obligations:  this  is  the  only  reserve 
for  which  advance  funding  from  the 
proceeds  of  the  obligations  is  permit¬ 
ted.  The  use  of  the  debt  service  re¬ 
serve  and  disposition  of  funds  in  the 
reserve  shall  be  consistent  with 
§§811.108  and  811.114(b)  (2),  (3)  and 
(4). 

(c)  Additional  tax-exempt  obliga¬ 
tions  may  be  issued  to  finance  addi¬ 
tional  development  cost,  whether  for 
increased  costs  during  construction  or 
for  project  improvements  after  execu¬ 
tion  of  the  contract  or  final  endorse¬ 
ment  that  are  shown  to  be  reasonable 
and  are  approved  by  HUD  pursuant  to 
this  subpart  and  by  the  trustee,  pro¬ 
vided  that  HUD  approves  an  increase 
in  the  mortgage  amount  (for  FHA-in¬ 
sured  projects)  and,  pursuant  to  the 
applicable  Section  8  regulations,  an  in¬ 
crease  in  the  contract  rents  to  the 
extent  required  to  pay  debt  service  on 
the  additional  obligations.  Such  addi¬ 
tional  obligations,  if  issued,  shall  be 
issued  without  the  refinancing  of  any 
outstanding  obligations. 

(d)  Obligations  shall  be  prepaid  only 
under  such  conditions  as  HUD  shall 
require,  including  reduction  of  con¬ 
tract  rents  and  continued  operation  of 
the  project  for  the  housing  of  low- 
income  families. 

§  811.115  Other  requirements. 

(a)  If  a  project  has  an  executed 
agreement  based  on  a  final  proposal 
that  did  not  include  tax-exempt  fi¬ 
nancing  under  this  subpart,  conversion 
to  tax-exempt  financing  under  this 
subpart  shall  require  the  prior  author¬ 
ization  of  the  Assistant  Secretary  for 
Housing. 

(b)  Issuance  of  obligations  pursuant 
to  this  subpart  to  refund  outstanding 
permanent  obligations  issued  pursuant 
to  this  subpart  is  prohibited. 

(c)  The  special  procedures  in  24 
CFR  Part  833,  subpart  C  otherwise 
available  to  a  participating  agency 
may  be  used  in  connection  with  pro¬ 
jects  financed  with  obligations  issued 
pursuant  to  this  subpart:  Provided, 
That  the  participating  agency  submits 
the  additional  certifications  necessary 
to  comply  with  this  subpart. 

§811.116  Approval  of  obligations  as  tax- 

exempt. 

(a)  The  field  office  director  shall 
send  the  financing  agency  a  notifica¬ 
tion  of  approval  of  obligations  as  tax- 
exempt  if  the  field  office  finds  that: 

(1)  Obligations  proposed  to  be  issued 
for  the  financing  of  a  low-income 
housing  project  comply  with  this  sub¬ 
part. 


(2)  The  terms  and  conditions  of  the 
financing  (not  including  the  official 
statement  prospectus  or  other  disclo¬ 
sure  statement)  have  been  approved 
pursuant  to  this  subpart  and  the  ap¬ 
plicable  Section  8  regulations. 

(3)  The  agreement  has  been  execut¬ 
ed  and,  where  applicable,  approved  in 
writing  by  HUD. 

(b)  The  notification  shall  include  a 
statement  that: 

(1)  Pursuant  to  this  subpart  and  the 
Act,  IiUD  has  found  the  financing 
agency  to  be  an  eligible  PIIA. 

(2)  The  obligations,  including  inter¬ 
est  thereon,  when  issued  in  accordance 
with  the  approved  application,  shall 
be  exempt  from  all  taxation  now  or 
hereafter  imposed  by  the  United 
States  whether  paid  by  the  PHA  or  by 
HUD. 

(3)  The  income  derived  by  the  PHA 
from  the  low-income  housing  project 
shall  be  exempt  from  all  taxation  now 
or  hereafter  imposed  by  the  United 
States. 

(c)  If  the  application  included  tax- 
exempt  interim  financing,  the  notifica¬ 
tion  shall  include  a  statement  with 
regard  to  such  interim  financing,  in¬ 
cluding  and  explicit  statement  that 
tax  exemption  of  such  obligations  is 
limited  to  a  term  not  unreasonably 
beyond  the  stated  date  by  which  com¬ 
pletion  is  required  under  the  agree¬ 
ment  or  the  anticipated  date  of  final 
endorsement,  including  any  extensions 
approved  by  HUD. 

(d)  This  notification  of  approval  of 
tax  exemption  shall  not  be  subject  to 
revocation  by  HUD. 

§811.117  Applicability  to  tax  exemption 
other  than  under  section  11(b). 

As  a  condition  of  obtaining  HUD  ap¬ 
proval  of  the  terms  of  financing  re¬ 
quired  by  Section  8(e)(4)  of  the  Act, 
all  issuers  of  tax-exempt  obligations 
purporting  to  be  exempt  from  federal 
taxation  under  any  other  provision  of 
law  or  governmental  regulation  (other 
than  an  issuer  which  is  a  qualified  par¬ 
ticipating  agency  pursuant  to  24  CFR 
883.103)  shall  submit  all  documents  re¬ 
quired  by  §§811.107,  811.108,  811.109 
and  811.110  to  the  field  office  for 
review  and  approval.  The  terms  and 
use  of  such  obligations  and  the  oper¬ 
ation  of  the  project  shall  comply  with 
the  requirements  of  this  Subpart, 

Issued  at  Washington,  D.C.,  Febru¬ 
ary  27.  1979. 

Lawrence  B.  Simons, 
Assistant  Secretary  for  Housing, 
Federal  Housing  Commissioner. 
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